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Federal Acquisition Regulation 25.607 

the cost of the domestic unmanufac-
tured construction material is unrea-
sonable. 

[74 FR 14626, Mar. 31, 2009, as amended at 75 
FR 53166, Aug. 30, 2010] 

25.605 Evaluating offers of foreign 
construction material. 

(a) If the contracting officer has de-
termined that an exception applies be-
cause the cost of certain domestic con-
struction material is unreasonable, in 
accordance with section 25.604, then 
the contracting officer shall apply 
evaluation factors to the offer incor-
porating the use of such foreign con-
struction material as follows: 

(1) Use an evaluation factor of 25 per-
cent, applied to the total offered price 
of the contract, if foreign manufac-
tured construction material is incor-
porated in the offer based on an excep-
tion for unreasonable cost of com-
parable domestic construction mate-
rial requested by the offeror. 

(2) In addition, use an evaluation fac-
tor of 6 percent applied to the cost of 
foreign unmanufactured construction 
material incorporated in the offer 
based on an exception for unreasonable 
cost of comparable domestic unmanu-
factured construction material re-
quested by the offeror. 

(3) Total evaluated price = offered 
price + (.25 × offered price, if (a)(1) ap-
plies) + (.06 × cost of foreign unmanu-
factured construction material, if (a)(2) 
applies). 

(b) If the solicitation specifies award 
on the basis of factors in addition to 
cost or price, apply the evaluation fac-
tors as specified in paragraph (a) of 
this section and use the evaluated price 
in determining the offer that rep-
resents the best value to the Govern-
ment. 

(c) Unless paragraph (b) applies, if 
two or more offers are equal in price, 
the contracting officer must give pref-
erence to an offer that does not include 
foreign construction material excepted 
at the request of the offeror on the 
basis of unreasonable cost. 

(d) Offerors also may submit alter-
nate offers based on use of equivalent 
domestic construction material to 
avoid possible rejection of the entire 
offer if the Government determines 
that an exception permitting use of a 

particular foreign construction mate-
rial does not apply. 

(e) If the contracting officer awards a 
contract to an offeror that proposed 
foreign construction material not list-
ed in the applicable clause in the solic-
itation (paragraph (b)(3) of 52.225–21, or 
paragraph (b)(3) of 52.225–23), the con-
tracting officer must add the excepted 
materials to the list in the contract 
clause. 

[74 FR 14626, Mar. 31, 2009, as amended at 75 
FR 53166, Aug. 30, 2010] 

25.606 Postaward determinations. 
(a) If a contractor requests a deter-

mination regarding the inapplicability 
of section 1605 of the Recovery Act or 
the Buy American Act after contract 
award, the contractor must explain 
why it could not request the deter-
mination before contract award or why 
the need for such determination other-
wise was not reasonably foreseeable. If 
the contracting officer concludes that 
the contractor should have made the 
request before contract award, the con-
tracting officer may deny the request. 

(b) The contracting officer must base 
evaluation of any request for a deter-
mination regarding the inapplicability 
of section 1605 of the Recovery Act or 
the Buy American Act made after con-
tract award on information required by 
paragraphs (c) and (d) of the applicable 
clause at 52.225–21 or 52.225–23 and/or 
other readily available information. 

(c) If a determination, under 25.603(a), 
is made after contract award that an 
exception to section 1605 of the Recov-
ery Act or to the Buy American Act 
applies, the contracting officer must 
negotiate adequate consideration and 
modify the contract to allow use of the 
foreign construction material. When 
the basis for the exception is the un-
reasonable cost of a domestic construc-
tion material, adequate consideration 
is at least the differential established 
in 25.605(a). 

25.607 Noncompliance. 
The contracting officer must— 
(a) Review allegations of violations 

of section 1605 of the Recovery Act or 
Buy American Act; 

(b) Unless fraud is suspected, notify 
the contractor of the apparent unau-
thorized use of foreign construction 

VerDate Mar<15>2010 14:59 Dec 09, 2010 Jkt 220205 PO 00000 Frm 00557 Fmt 8010 Sfmt 8010 Y:\SGML\220205.XXX 220205w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



548 

48 CFR Ch. 1 (10–1–10 Edition) 25.700 

material and request a reply, to in-
clude proposed corrective action; and 

(c) If the review reveals that a con-
tractor or subcontractor has used for-
eign construction material without au-
thorization, take appropriate action, 
including one or more of the following: 

(1) Process a determination con-
cerning the inapplicability of section 
1605 of the Recovery Act or the Buy 
American Act in accordance with 
25.606. 

(2) Consider requiring the removal 
and replacement of the unauthorized 
foreign construction material. 

(3) If removal and replacement of for-
eign construction material incor-
porated in a building or work would be 
impracticable, cause undue delay, or 
otherwise be detrimental to the inter-
ests of the Government, the con-
tracting officer may determine in writ-
ing that the foreign construction mate-
rial need not be removed and replaced. 
A determination to retain foreign con-
struction material does not constitute 
a determination that an exception to 
section 1605 of the Recovery Act or the 
Buy American Act applies, and this 
should be stated in the determination. 
Further, a determination to retain for-
eign construction material does not af-
fect the Government’s right to suspend 
or debar a contractor, subcontractor, 
or supplier for violation of section 1605 
of the Recovery Act or the Buy Amer-
ican Act, or to exercise other contrac-
tual rights and remedies, such as re-
ducing the contract price or termi-
nating the contract for default. 

(4) If the noncompliance is suffi-
ciently serious, consider exercising ap-
propriate contractual remedies, such as 
terminating the contract for default. 
Also consider preparing and forwarding 
a report to the agency suspending or 
debarring official in accordance with 
subpart 9.4. If the noncompliance ap-
pears to be fraudulent, refer the matter 
to other appropriate agency officials, 
such as the agency’s inspector general 
or the officer responsible for criminal 
investigation. 

[74 FR 14626, Mar. 31, 2009, as amended at 75 
FR 53167, Aug. 30, 2010] 

Subpart 25.7—Prohibited Sources 

SOURCE: 73 FR 33638, June 12, 2008, unless 
otherwise noted. 

25.700 Scope of subpart. 
This subpart implements— 
(a) Economic sanctions administered 

by the Office of Foreign Assets Control 
(OFAC) in the Department of the 
Treasury prohibiting transactions in-
volving certain countries, entities, and 
individuals; 

(b) The Sudan Accountability and Di-
vestment Act of 2007 (Pub. L. 110–174); 

(c) The Iran Sanctions Act of 1996 
(Iran Sanctions Act) (Pub. L. 104–172; 50 
U.S.C. 1701 note), including amend-
ments by the Iran Freedom Support 
Act (Pub. L. 109–293) and section 102 of 
the Comprehensive Iran Sanctions, Ac-
countability, and Divestment Act of 
2010 (Pub. L. 111–195); and 

(d) Section 106 of the Comprehensive 
Iran Sanctions, Accountability, and Di-
vestment Act of 2010 (22 U.S.C. 8515). 

[75 FR 60256, Sept. 29, 2010] 

25.701 Restrictions administered by 
the Department of the Treasury on 
acquisitions of supplies or services 
from prohibited sources. 

(a) Except as authorized by OFAC, 
agencies and their contractors and sub-
contractors must not acquire any sup-
plies or services if any proclamation, 
Executive order, or statute adminis-
tered by OFAC, or if OFAC’s imple-
menting regulations at 31 CFR Chapter 
V, would prohibit such a transaction by 
a person subject to the jurisdiction of 
the United States. 

(b) Except as authorized by OFAC, 
most transactions involving Cuba, 
Iran, and Sudan are prohibited, as are 
most imports from Burma or North 
Korea into the United States or its 
outlying areas. In addition, lists of en-
tities and individuals subject to eco-
nomic sanctions are included in 
OFAC’s List of Specially Designated 
Nationals and Blocked Persons at 
http://www.treas.gov/offices/enforcement/ 
ofac/sdn. More information about these 
restrictions, as well as updates, is 
available in OFAC’s regulations at 31 
CFR Chapter V and/or on OFAC’s 
website at http://www.treas.gov/offices/ 
enforcement/ofac. 
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